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U.S. Customs Service 
Treasury Decision 


(T.D. 00-19) 
RETRACTION OF REVOCATION NOTICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: The following Customs broker license was erroneously in- 
cluded in a previously published list of revoked Customs brokers li- 
censes in the Federal Register. 


Port Name License Number 


Miami Joseph Charlton 11009 


Licenses 11009 is valid. 


Dated: March 9, 2000. 


RAYMOND W. KELLY, 
Commissioner. 
[Published in the Federal Register, March 23, 2000 (65 FR 15685)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 22, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER AND REVOCA- 
TION OF TREATMENT RELATING TO CLASSIFICATION OF 
HERBAL MICROSPHERES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of classification ruling letter 
and treatment relating to the classification of herbal microspheres. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of herbal microspheres of saw palmetto, feverfew, 
green tea, echinacea purpurea, and golden seal and to revoke any treat- 
ment previously accorded by the Customs Service to substantially iden- 
tical transactions. Comments are invited on the correctness of the 
intended action. 


DATE: Comments must be received on or before May 5, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: General Classification Branch, 1300 Pennsylvania Avenue. 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-927-1396. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify a ruling letter per- 
taining to the tariff classification of herbal microspheres of saw palmet- 
to, feverfew, green tea, echinacea purpurea, and golden seal. Although 
in this notice Customs is specifically referring to one ruling, New York 
Ruling Letter (NY) 815561, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. This notice will cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise the Customs Ser- 
vice during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
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substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise the Customs Service of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 

In NY 815561, dated November 21, 1995, products commonly re- 
ferred to as herbal microspheres of saw palmetto, feverfew, green tea, 
echinacea purpurea, and golden seal, were determined to be classifiable 
in subheading 1302.19.4040, HTSUS, which provides for vegetable saps 
and extracts, other. This ruling letter is set forth in “Attachment A” to 
this document. Since the issuance of that ruling, Customs has had a 
chance to review the classification of this merchandise and has deter- 
mined that the classification is in error and that the correct classifica- 
tion is subheading 2106.90.9998, HTSUS, which provides for food 
preparations, not elsewhere specified or included, other. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
815561, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963167 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: March 17, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, November 21, 1995. 


CLA-2-13:R:N2:228 815561 
Category: Classification 


Tariff No. 1302.19.4040 and 2106.90.9999 
Ms. LINDA M. CHRISTY-MOHABEER 


CIRCLE INTERNATIONAL, INC 
1245 Royal Lane North 
DFW Airport, TX 75261 


Re: The tariff classification of “herbal microspheres” from France. 


Dear Ms. CHRISTY-MOHABEER: 


In your letters dated August 24, 1995 and October 26, 1995, on behalf of Naturade Prod- 
ucts, Paramount, CA, you requested a tariff classification ruling. 

Samples and descriptive literature were submitted with first letter. Additional informa- 
tion regarding the production of the merchandise was submitted with your October letter, 
“Herbal Microspheres” consist of plant extracts on a natural cellulose carrier, extruded 
and further processed into tiny, spherical shape. Depending on variety, the microspheres 
may be composed of one or many different plant extracts. The microspheres will be im- 
ported in bulk, combined into capsules, blister packed, and sold as food supplements. 

The applicable subheading for the microspheres identified as saw palmetto (lot no. 
SP/950649), feverfew (lot no. FF/950672), green tea (lot no. GT/9506710, echinacea purpu- 
rea (lot no. EP/950652), and golden seal (lot no. GS/950665) will be 1302.19.4040, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for vegetable saps and 
extracts * * * other * * * substances having anesthetic, prophylactic or therapeutic proper- 
ties * * * other * * * other. The rate of duty will be 1.4 percent ad valorem. 

The applicable subheading for the microspheres identified as natural G3 (lot no. 
G3/0695), natural Al (lot no. A1/0695), natural P (lot no. P/0695), natural E (lot no. 
E/0695), natural H (lot no. M/0695), natural I (lot no. 1/0695), natural N (lot no. N/0695), 
and natural S (lot no. S/0695), will be 2106.90.9999, HTS, which provides for food prepara- 
tions not elsewhere specified or included * * * other * * * other * * * other. The rate of duty 
will be 9.4 percent ad valorem. 

Your inquiry does not provide enough information for us to give aclassification ruling on 
neutral microspheres, calisist 110 microspheres, milk thistle microspheres, and ginko bilo- 
ba microspheres. Your request for aclassification ruling should include, for the neutral and 
calisist microspheres a complete ingredients breakdown by weight. For the ginko and milk 
thistle microspheres, a complete ingredients breakdown and a manufacturer’s process 
flow chart will be required. Are these two items (i.e., ginko and milk thistle) composed of a 
mixture of ingredients or pounds? 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 117). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Stanley Hopard at 212-466-5760. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 963167ptl 
Category: Classification 


Tariff No. 2106.90.9998 
Ms. LinDA M. CHRISTY-MOHABEER 


CIRCLE INTERNATIONAL, INC 
1245 Royal Lane North 
DFW Airport, TX 75261 


Re: Herbal Microspheres; NY 815561 modified; HQ 953679, 960607. 


DEAR Ms. CHRISTY-MOHABEER: 

In New York Ruling Letter (NY) 815561, issued to you on November 21, 1995, by the Cus- 
toms National Commodity Specialist Division in New York, on behalf of Naturade® Prod- 
ucts, Paramount, CA, several varieties of herbal microspheres were classified under the 
Harmonized Tariff Schedule of the United States (HTSUS). We have reviewed that ruling 
and determined that the classification provided for some of the products was incorrect. 
This letter modifies NY 815561 by providing the correct classification for the herbal micro- 
spheres identified below. 


Facts: 


In NY 815561, 13 different products, all described as “herbal microspheres” were classi- 
fied in two different HTSUS headings. All the microspheres are said to be produced from 
extracts which have been obtained through the following multi-step process: (1) the source 
material (herb) is dried and then the desired component is obtained through standard ex- 
traction by heat-free “percolation” of the herb (i.e., the herb is passed through a solvent 
selected for that particular herb), (2) “sterilization” by passing through a 0.2 micron mi- 
cro-porous column (since the process does not involve the application of intense heat, we 
assume “sterilization” means removal of solid plant matter), (3) concentration by reverse 
osmosis (which removes still more of the plant material), and (4) admixture with acellulose 
“carrier”. This mixture is put into a rotary dryer called an “extruder” which removes the 
remaining alcohol, leaving the product in spaghetti-like strands. Thestrandsare put intoa 
“spheronisator”, a machine that transforms the product into microspheres, which are 
then dried. The microspheres are imported in bulk for subsequent encapsulation. The cap- 
sules are individually sealed in blister packs and packaged for retail sale as dietary supple- 
ments. 

In NY 815561 the microspheres were classified in different subheadings depending on 
whether the microsphere was single species or multiple species. Five single species prod- 
ucts identified as: saw palmetto (lot # SP/950649), feverfew (lot # FF/950672), green tea 
(lot # GT/950671) [GT/9506710 in the original], echinacea purpurea (lot # EP/950652), 
and golden seal (lot # GS/950665) were classified in subheading 1302.19.4040, HTSUS; 
and the eight multiple species products identified as: natural G3 (lot # G3/0695), natural 
Ail (lot # A1/0695), natural P (lot # P/0695), natural E (lot # E/0695), natural M (lot # 
M/0695), natural I (lot # 1/0695), natural N (lot # N/0695), and natural S (lot # S/0695) 
were classified in subheading 2106.90.9999, HTSUS. NY 815561 does not state the ratio- 
nale for the differing classifications. We have reviewed the ruling and determined that the 
five single species products were not properly classified. 


Issue: 


What is the classification of saw palmetto, feverfew, green tea, echinacea purpurea, and 
golden seal herbal microspheres? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 


1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 
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The HTSUS headings under consideration are as follows: 


1302 Vegetable saps and extracts; pectic substances, pectinates and pectates; 
agar-agar and other mucilages and thickeners, whether or not modified, 
ietied from vegetable products: 

Vegetable saps and extracts: 

1302.19 Other: 

1302.19.40 Other 


ad * 


1302.19.4040 Other. 


* * * * * . * 


2101 Extracts, essences and concentrates, of coffee, tea or maté and prepara- 
tions with a basis of these products or with a basis of coffee, tea or maté; 
roasted chicory and other roasted coffee substitutes, and extracts, es- 
sences and concentrates thereof: 

2101.20 Extracts, essences and concentrates, of tea or maté, and prepara- 
tions with a basis of these extracts, essences or concentrates or 
with a basis of tea or maté: 

2101.20.2000 Extracts, essences and concentrates. 


* * * * * * 


2106 Food preparations not elsewhere specified or included: 
2106.90 Other: 

Other: 

Other: 
Other: 
Other: 
Other: 

2106.90.9998 Other. 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

As noted above, heading 1302 covers vegetable saps and extracts. EN 13.02 states: 

Extracts may be simple or compound. Simple extracts are obtained by the treatment 
of only one variety of plant. Compound extracts are obtained either by mixing simple 
extracts or by treating mixtures of different varieties of plants. Compound extracts 
(whether in the form of alcoholic tinctures or in any other forms) therefore contain the 
constituents of several kinds of plant; they include compound jalap extract, compound 
extract of aloes, compound extract of cinchona, etc. 


We must determine whether classification of the microspheres in heading 1302, HTSUS, 
is correct. Ifthe microspheres satisfy the criteria for classification in heading 1302, this EN 
means that the classification of the simple and mixed ingredient microspheres in NY 
815561 in different headings was not in accordance with the EN and thus was incorrect. 

When describing the type of extract covered by the heading, EN 13.02 states: 


The vegetable saps and extracts of this heading are generally raw materials for vari- 
ous manufactured products. They are excluded from the heading when, because of 
the addition of other substances, they have the character of food preparations, medica- 
ments, etc. 

The microspheres being classified cannot be considered to be raw materials for various 
other manufactured substances. Rather, the extracts have been turned into finished prod- 
ucts intended to be put up for retail sale—after encapsulation—for use as dietary supple- 
ments. Literature provided by the importer states that the extract has been adsorbed by 
the cellulose carrier and that the final product is “stable, clean, [and] non contaminated”. 
And that “[I]t can stay that way for years without any particular care.” Customs has con- 
sistently held that extensive processing of an extract based article which transforms it 
from araw material into an article ready for use as or in some more specialized product will 
render it ineligible for classification in heading 1302. (See HQ 960607, dated July 31, 1998, 
citing HQ 953679, dated February 3, 1994) 

One of the articles being classified is identified as “green tea” microspheres made from 
Camilia sinesis (lot no. GT/9506710). The Dictionary of Economic Plants, Second Edition, 
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identifies Camilia sinesis as being asynonym for Camilia thea, or common tea. The ENs to 
heading 13.02 state that “The heading further excludes the following vegetable products, 
classified under more specific headings of the Nomenclature: (c) Extracts of coffee, tea or 
maté (heading 21.01).” However, based upon the description of the process which is used to 
produce the microspheres, we do not believe the “green tea” microspheres are properly 
classified in heading 2101, HTSUS. The ENs for heading 21.01 describe tea or maté ex- 
tracts, essences and concentrates as being “* * * products [which] correspond, mutatis 
mutandis, to those referred to in paragraph (1).” Paragraph (1) states: “Coffee extracts, 
essences and concentrates. These may be made from real coffee (whether or not caffeine 
has been removed) or from a mixture of real coffee and coffee substitutes in any proportion. 
They may be in liquid or powder form, usually highly concentrated. This group includes 
products known as instant coffee. This is coffee which has been brewed and dehydrated or 
brewed and then frozen and dried by vacuum.” The description of coffee extracts and like 
products would apply, mutatis mutandis, to products such as instant tea and liquid tea ex- 
tracts, used for flavor and aroma. The “green tea” microspheres are articles which at one 
time may have been partly tea leaves, but they have not “been made from” real tea. The tea 
leaves have been highly processed into an article which is not similar to an instant tea or 
liquid tea extract, but is an end product in itself. 

The ENs to heading 21.01 state that the heading also covers preparations of tea and cof- 
fee extracts which are described as “preparations based on extracts, essences or concen- 
trates of coffee, tea or maté (and not on coffee, tea or maté themselves), and include 
extracts, etc., with added starches or other carbohydrates.” However, since the “green tea” 
microspheres are not a tea or an essence, extract or concentrate ofa tea, it cannot be a prep- 
aration based on the extract of tea. Accordingly, the “green tea” microspheres are not clas- 
sified in heading 2101, HTSUS. 

For the above reasons, the herbal microspheres are not classified in either headings 1302 
and 2101, HTSUS. Literature provided by the importer indicates that the microspheres are 
intended to be encapsulated and offered for retail sale by Naturade® as a natural herb 
health supplement. Customs has consistently classified encapsulated herbal health sup- 
plements in subheading 2106.90.9998, HTSUS, as food preparations, not elsewhere speci- 
fied or included, other. See HQ 963679 and 960607, cited above. 


Holding: 
Herbal microspheres saw palmetto (lot # SP/950649), feverfew (lot # FF/950672), green 
tea (lot # GT/950671) [GT/95067 10 in the original], echinacea purpurea (lot # EP/950652), 


and golden seal (lot # GS/950665) are classified in subheading 2106.90.9998, HTSUS, as 


food preparations not elsewhere specified or included, other, other, other, other, other, oth- 
er, other. 


NY 815561, dated November 21, 1995 is modified in accordance with this ruling. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF CLAS- 


SIFICATION OF TWO-CAVITY MICROWAVE/CONVECTION 
OVENS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to tariff classification of two-cavity micro- 
wave/convection ovens. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the classifica- 
tion under the Harmonized Tariff Schedule of the United States 
(HTSUS), of a two-cavity microwave/convection oven, and to revoke 
any treatment Customs has previously accorded to substantially identi- 
cal transactions. This article is an electrothermic appliance of a kind 
used for domestic purposes. It consists of two cooking cavities in the 
same housing, one utilizing microwaves and the other utilizing both 
convection heat and resistance or radiant heat. Customs invites com- 
ments on the correctness of the proposed action. 


DATE: Comments must be received on or before May 5, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W.,, Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
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Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify a ruling relating to 
the tariff classification of a two-cavity microwave/convection oven. Al- 
though in this notice Customs is specifically referring to one ruling, NY 
D82502, this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition to 
the one/ones identified. No further rulings have been identified. Any 
party who has received an interpretative ruling or decision (i.e., ruling 
letter, internal advice memorandum or decision, or protest review deci- 
sion) on the merchandise subject to this notice, should advise Customs 
during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to this notice. 

NY D82502, dated September 25, 1998, among other things, classi- 
fied an appliance identified as a microwave/convection oven combina- 
tion as a microwave oven in subheading 8516.50.00, HTSUS. Though 
not specified in the ruling, the appliance was a two-cavity model. This 
ruling was based on the fact that the appliance constituted a composite 
machine under Section XVI, Note 3, HTSUS, and the conclusion that 
the microwave component performed the principal function. NY 
D82502 is set forth as “Attachment A” to this document. 

It is now Customs position that because of the unique configuration 
of these two-cavity appliances we are unable to determine a principal 
function. Under General Rule of Interpretation (GRI) 3(c), HTSUS, ap- 
plied at the subheading level through GRI 6, the appliances would now 
be classifiable in subheading 8516.60.40, HTSUS, a provision for other 
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cooking stoves, ranges and ovens. Pursuant to 19 U.S.C. 1625(c)(1)), 
Customs intends to modify NY D82502 and any other ruling not specifi- 
cally identified to reflect the proper classification of the merchandise 
pursuant to the analysis in HQ 962387, which is set forth as “Attach- 
ment B” to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment it previously ac- 
corded to substantially identical transactions. Before taking this ac- 
tion, we will give consideration to any written comments timely 
received. 


Dated: March 16, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
New York, September 25, 1998. 


CLA-2-85:RR:NC:N1:113 D82502 
Category: Classification 


Tariff No. 8516.50.0090 
Ms. KaTHY MAGG 


GLOBAL SERVICES OPERATION 
GE CLIENT BUSINESS SERVICES 
4315 Metro Parkway 

Fort Meyers, FL 33916 


Re: The tariff classification of microwave oven subassemblies from Korea. 


DEAR Ms. MAGG 

In your letter dated August 20, 1998, you requested a tariff classification ruling. 

The merchandise is a microwave subassembly to be used in a combination oven. The sub- 
assemblies consist of the cooking chamber, structural supporting chassis, door and part of 
the outer case. The finished product will be an over-and-under, built-in, combination mi- 
crowave/convection oven. It appears that the capacity of the microwave oven will exceed 
31 liters. You have also requested the classification of a completed combination oven. You 
suggest that the subassembly be classified as a part. 

Any reference in a heading to an article shall be taken to include that article unfinished, 
provided that, as entered, the unfinished article has the essential character of the finished 
article [GRI 2(a), HTS]. A complete microwave oven is an enclosed chamber or compart- 
ment that defrosts, heats, reheats and cooks utilizing a magnetron tube to convert house- 
hold electrical (120V) energy into high-frequency microwaves that reflect off the walls of 
the oven. The microwave module in issue as imported, has the aggregate of distinctive com- 
ponent parts that establishes its identity as what it is, amicrowave oven. Weconclude that, 
as imported, the microwave module has the essential character of a microwave oven. 

Concerning the completed article, microwave/convection oven combinations, both mod- 
ules being imported together, are composite machines also classifiable in subheading 
8516.50.00. The microwave feature has been held to constitute the principal function. [HQ 
083850 of June 9, 1989, and HQ 953456 of February 25, 1994, noted]. 

The applicable subheading for the oven subassembly and the complete oven will be 
8516.50.0090, Harmonized Tariff Schedule of the United States (HTS), which provides for 
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other electrothermic appliances of a kind used for domestic purposes, microwave ovens, 
having a capacity exceeding 31 liters. The rate of duty will be 2.4 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-466-2084. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 962387 JAS 
Category: Classification 
Tariff No. 8516.60.40 
DONALD H. HUBER 
GE CLIENT BUSINESS SERVICES 
PO. Box 60610 
Fort Myers, FL 33906-6610 


Re: NY D82502 Modified; Two-Cavity Combination Microwave/Convection Oven 


DEAR Mr. HUBER 

In a letter to the Director of Customs National Commodity Specialist Division, New 
York, dated October 28, 1998, you request reconsideration of a ruling on the classification 
under the Harmonized Tariff Schedule of the United States (HTSUS), of two-cavity com- 
bination microwave/convection ovens, also referred to as double ovens. Your letter has 
been referred to this office for reply. We have reconsidered the classification of these ap- 
pliances and determined that it is incorrect. 

At a meeting with you in our office on November 17, 1999, counsel for the General Elec- 
tric Company presented additional facts and legal arguments to support the classification 
of the General Electric JTP95WW two-cavity combination microwave/convection oven in 
subheading 8516.60.40, HTSUS, a provision for other cooking stoves, ranges and ovens. A 
submission, dated February 21, 2000, confirmed the discussions at that meeting. 

Facts: 

NY D82502, which the Director of Customs National Commodity Specialist Division is- 
sued to General Electric Client Business Services on September 25, 1998, in part addressed 
the tariff status of a two-cavity combination microwave/convection oven of the household 
type. This appliance was classified as a microwave oven, in subheading 8516.50.00, 
HTSUS. The classification of the microwave subassembly, imported separately, was also 
addressed but is not in issue here. 

The model JTP95WW consists of a 27-inch, 1.5 cubic inch capacity microwave oven com- 
ponent mounted atop a 30-inch, 3.8 cubic foot capacity convection oven component. The 
microwave oven component typically defrosts and prepares frozen dinners, heats soup, wa- 
ter and other liquids, pops popcorn, and heats leftovers. The convection oven component 
can roast, broil and bake. It can also defrost and prepare frozen dinners and heat leftovers, 
though not as quickly as the microwave. Each has a separate cooking cavity and its own 
keypad, but both components are housed together. Traditional over-and-under ovens con- 
sist of main and auxiliary convection ovens, the two separate cooking chambers permitting 
one to bake in one oven, for example, while broiling in the other. The present combination 
oven is a variation of this style, with the microwave component replacing the auxiliary 
oven. Through independent inquiry, we have determined that the convection oven compo- 
nent can also cook by resistance or radiant heat. 
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Counsel! for General Electric agrees that the model JTP95WW is a composite machine 
for purposes of Section XVI, Note 3, HTSUS, that is, two or more machines fitted together 
to form a whole, which is to be classified as if consisting of the machine which performs the 
principal function. Counsel maintains that it is the convection oven component, classifi- 
able in subheading 8516.60.40, HTSUS, which performs the principal function. Alterna- 
tively, counsel contends that ifa principal function cannot be determined GRI 3(c), applied 
at the subheading level by GRI 6, compels the subheading 8516.60.40, HTSUS, classifica- 
tion because that subheading is last in numerical order among those which equally merit 
consideration. 

The HTSUS provisions under consideration are as follows: 

8516 * * * other electrothermic appliances of a kind used for domestic pur- 
poses; * * * 
8516.50.00 Microwave ovens 
8516.60 Other ovens; cooking stoves, ranges, cooking plates, boiling rings, 
grillers and roasters: 
8516.60.40 Cooking stoves, ranges and ovens 


Issue: 


Whether a principal function for the two-cavity combination microwave/convection oven 
can be determined. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. GRI 6 permits a comparison of subheadings 
within the same heading according to the terms of those subheadings, the relative section 
and chapter notes unless the context requires otherwise and, by appropriate substitution 
of terms, to GRIs 1 through 5. 

At the November 17 meeting, counsel made the following arguments in support of the 
claimed classification. Unlike an earlier generation of combination microwave/convection 
ovens which shared the same cooking cavity and, thus, were unable to operate simulta- 
neously, each oven component in the model JTP95WW has its own controls and timers that 
operate independently, as well as simultaneously. The model JTP95WW is designed to be 
the only oven installed in a kitchen. It will not supplement an existing convection oven but 
will be brought into a kitchen only to replace one. The convection oven component has 
nearly three times the capacity of the microwave component. The cost or value of the con- 
vection oven component is over three times that of the microwave oven component. Finally, 
NY D82502 cited as precedent earlier rulings on single-cavity combination ovens. The two- 
cavity combination oven at issue here isa different appliance employing different technolo- 
gy and, therefore, is factually distinguishable from the single cavity ovens, making the 
cited rulings inapplicable. 

In H@ 083850, dated June 9, 1989, a microwave component combined with an electric 
resistive heat-based component that bakes, roasts, broils and toasts—separate compo- 
nents contained in the same housing, each operating independently of the other but utiliz- 
ingthe same cooking cavity—was held to be acomposite machine classifiable in subheading 
8516.50.00, HTSUS. This decision was based in large part on the characterization of the 
device as a Combination Microwave, as well as product literature which accented the mi- 
crowave component. Similarly, in HQ 953456, dated February 25, 1994, a single cavity ta- 
bletop appliance possessing both microwave and convection cooking features was held tobe 
classifiable in subheading 8516.50.00, HTSUS. As in HQ 083850, product literature re- 
peatedly referred to the microwave feature as significant. Likewise, we stated in HQ 
953456 that our independent research indicated that with an increasing number of two-in- 
come households, the presence of preschool-aged children and teenagers with varying 
schedules, the microwave feature increased the household’s flexibility and, based on total 
number of times each component may be used duringa given period, the microwave feature 
clearly predominated. 

Both of the cited rulings concerned single cavity appliances which performed their re- 
spective operations consecutively but never simultaneously because they shared the same 
cooking cavity. The significance of the microwave oven component in those rulings and the 
rationale for the decisions in each remains undiminished. We agree, however, that these 
rulings may not be valid precedent in classifying the two-cavity combination microwave/ 
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convection ovens at issue here. The fact that the two components can operate simulta- 
neously, each with its own cooking cavity, controls and timers, the fact that the convection 
oven component can accommodate larger preparations that the microwave cannot, plus 
the fact that the convection oven component also has resistance or radiant heating capabil- 
ity typical of a conventional floor-standing oven, are factors that take on added signifi- 
cance. In terms of frequency of use, for example, a large roast might be cooking in one oven 
at the same time popcorn is popping in the other. For this and other reasons, we are unable 
to conclude that the microwave oven component is any more or less significant than the 
convection oven component. Therefore, we conclude that a principal function for the two- 
cavity combination microwave/convection oven cannot be determined. 


Holding: 


Under the authority of GRI 3(c), applied at the subheading level by GRI 6, the General 
Electrictwo-cavity combination microwave/convection oven, model JTP95WW, is provided 
for in heading 8516. It is classifiable in subheading 8516.60.40, HTSUS. 

Effect on Other Rulings: 

NY D82502, dated September 25, 1998, is modified accordingly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING AND 
TREATMENT RELATING TO THE ELIGIBILITY OF FISHING 
FLIES FOR THE DUTY ALLOWANCE UNDER SUBHEADING 
9802.00.80, HTSUS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and treat- 
ment pertaining to the eligibility for the duty allowance under subhead- 
ing 9802.00.80, Harmonized Tariff Schedule of the United States 
(HTSUS), of fishing flies. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is proposing to modify a ruling pertaining to the eligibility for 
the duty allowance under subheading 9802.00.80, HTSUS, of fishing 


flies. Customs invites comments on the correctness of the proposed ac- 
tion. 


DATE: Comments must be received on or before May 5, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same location during regular business hours. 
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FOR FURTHER INFORMATION CONTACT: Burton L. Schlissel, 
Commercial Rulings Division (202) 927-1034. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-82, 107 Stat. 2057), (hereinafter “Title V1”), became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to modify a ruling pertaining to the eligibility for the duty allowance 
under subheading 9802.00.80, HTSUS, of fishing flies. Although in this 
notice Customs is specifically referring to one ruling, Headquarters 
Ruling Letter (HRL) 559756, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing databases for 
rulings in addition to the one identified. No further rulings have been 
found. This notice will cover any rulings on this merchandise which 
may exist but have not been specifically identified. Any party who has 
received an interpretative ruling or decision (i.e., ruling letter, internal 
advice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should advise the Customs Service dur- 
ing this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 CFR 1625(c)(2)) by section 623 of Title VI, Customs in- 
tends to revoke any treatment previously accorded by the Customs Ser- 
vice to substantially identical transactions. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling issued 
to a third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s or 
Customs previous interpretation of the Harmonized Tariff Schedule of 
the United States (HTSUS). Any person involved in substantially iden- 
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tical transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 

On July 3, 1996, Customs published a notice in the CUSTOMS BULLE- 
TIN, Vol. 30, No. 27, advising interested parties that it was proposing to 
modify NY Ruling Letter 816209 dated November 9, 1995, set forth as 
Attachment A to this document, pertaining to the eligibility for the par- 
tial duty exemption under subheading 9802.00.80, HTSUS, of fishing 
flies. In that ruling, Customs held that fishing flies produced abroad 
from chicken feathers, thread, hooks and other materials were entitled 
to the partial duty exemption under subheading 9802.00.80, HTSUS, 
based on the cost or value of the U.S.-origin chicken feathers and thread. 

The facts in that case involved U.S.-grown chicken capes and saddles 
(chicken skin) which are sent abroad with U.S.-origin thread. The for- 
eign assembler plucks the feathers from the capes and saddles and com- 
bines them with hooks of Japanese origin and other materials, such as 
fur, rabbit skins, or deer hair, to complete the fishing fly. In NY Ruling 
Letter 816209, Customs found that the feathers and thread were fully 
fabricated products of the U.S., and that the operations performed 
abroad, which include cutting to length and trimming of the feathers, 
were incidental to the assembly operation. Therefore, Customs held 
that an allowance in duty was permitted under subheading 9802.00.80, 
HTSUS, predicated on the cost or value of the U.S.-origin feathers and 
thread. 

In the notice, Customs proposed to modify NY 816209 to provide that 
the operations performed abroad with regard to the feathers consti- 
tuted a “further fabrication”, and that, as a result, the allowance in duty 
under subheading 9802.00.80, HTSUS, would not be permitted for the 
cost or value of the feathers. 

In the CusTOMS BULLETIN dated September 4, 1996, Vol. 30, No. 36, 
Customs published a notice that it was modifying NY 816209, to reflect 
that an allowance in duty would not be allowed for the cost or value of 
the feathers for the reason that the operations performed abroad consti- 
tuted a further fabrication of the exported U.S.-origin feathers. Head- 
quarters Ruling Letter (HRL) 559756 dated August 7, 1996, set forth as 
Attachment B to this notice, is the document which modified NY 
816209. 

Subsequently, on March 23, 1999, the parties in Umpqua Feather 
Merchants, Inc., v. United States (Court of International Trade Case No. 
98-01-00075), agreed to a stipulated judgement in favor of plaintiff, 
permitting a duty allowance under subheading 9802.00.80, HTSUS, for 
the cost or value of chicken feather components under circumstances 
very similar to those in HRL 559756. The entries subject to the court 
case were re-liquidated in accordance with the stipulated judgement. 

In view of the stipulated judgement in Umpqua Feather Merchants, 
and, after further consideration of this issue, Customs has decided that 
the decision in HRL 559756 regarding the eligibility of the feathers for a 
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duty allowance is in error and should be modified. Accordingly, an al- 
lowance in duty will be permitted under subheading 9802.00.80, 
HTSUS, for the cost or value of U.S.-origin chicken feathers based on 
transactions which are substantially identical to the operations in HRL 
559756 and Umpqua Feather Merchants, Inc., v. United States. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-82, 187 Stat. 2057, 2186, (1993), this notice advises nterested par- 
ties that Customs intends to modify HRL 559756 and any other rulings 
not specifically identified to permit a duty allowance under subheading 
9802.00.80, HTSUS, based on the cost or value of the chicken feather 
components. Proposed Headquarters Ruling Letter 561608, modifying 
HRL 559756, is set forth as Attachment C to this document. Additional- 
ly, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: March 21, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, November 9, 1995. 


CLA-2-95:R:N7:224 816209 
Category: Classification 


Tariff No. 9802.00.80 and 9507.90.70 
CaRL D. CAMMARATA 


GEORGE R. TUTTLE 
3 Embarcadero Center, Suite 1160 
San Francisco, CA 94111 


Re: The tariff classification of fishing flies from Sri Lanka, Thailand, or India. 


DEAR Mr. CAMMARATA: 

In your letter dated October 26, 1995, you requested a tariff classification ruling on be- 
half of UFM II, Inc. (“UFM”) on the eligibility for a duty exemption under subheading 
9802.00.80, Harmonized Tariff Schedule of the United States (HTSUSA), for U.S. origin 
a sent to foreign assemblers to be combined with other components to create fish- 
ing flies. 

According to your submission, fishing flies to be used in fresh and salt water sport fishing 
are assembled into finished form in either Sri Lanka, Thailand, or India from U.S. chicken 
feathers, thread of U.S. origin, hooks of Japanese origin, and domestic or foreign artificial 
or natural material such as fur, rabbit skins, or deer hair. It is claimed that the US. origin 
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components (the chicken feathers and thread) qualify for an exemption of duty under 
9802.00.80, HTSUSA. 

The U.S. grown chicken capes and saddles containing the feathers, and the domestically 
manufactured thread used to attach the feather to the flies will be exported from the U.S. 
whereupon foreign assemblers will pluck the feathers from the cape or saddle dried skin, 
sort them by color and size, and wind the feather around a hook and fly body with a piece of 
thread to form the completed fly. The feathers remain essentially unchanged from their 
exported condition except for some minor cleaning and trimming designed to aid the as- 
sembly process. 

The applicable subheading for sport fishing flies is 9507.90.7000, HTSUSA, which pro- 
vides for “Fishing rods, fish hooks and other line fishing tackle * * *: Other: Other, includ- 
ing parts and accessories: Artificial baits and flies.” The rate of duty is 9 percent ad 
valorem. 

Subheading 9802.00.80, HTSUSA, provides a partial duty exemption for: 


[a]rticles assembled abroad in whole or in part of fabricated components, the product 
of the United States, which (a) were exported in condition ready for assembly without 
further fabrication, (b) have not lost their physical identity in such articles by change 
in form, shape, or otherwise, and (c) have not been advanced in value or improved in 
condition abroad except by being assembled and except by operations incidental tothe 
assembly process, such as cleaning, lubrication, and painting. 


All three requirements of subheading 9802.00.80, HTSUSA, must be satisfied before a 
component may receive a duty allowance. An article entered under this tariff provision is 
subject to duty upon the full cost or value of the imported assembled article, less the cost or 
value of the U.S. components assembled therein, upon compliance with the documentary 
requirements of section 10.24, Customs Regulations (19 C.FR. 10.24). 

Section 10.14(a), Customs Regulations (19 C.FR. 10.14(a)), states in part that: 


[t]he components must be in condition ready for assembly without further fabrication 
at the time of their exportation from the United States to qualify for the exemption. 
Components will not lose their entitlement to the exemption by being subjected to op- 
erations incidental to the assembly either before, during, or after their assembly with 
other components. 


Operations incidental to the assembly process are not considered further fabrication op- 
erations, as they are of a minor nature and cannot always be provided for in advance of the 
assembly operations. An example of an operation which is considered incidental to the as- 
sembly process is the cutting to length of wire, thread, tape, foil, and similar products ex- 
ported in continuous length. See section 10.16(b). However, any significant process, 
operation or treatment whose primary purpose is the fabrication, completion, physical or 
chemical improvement of a component precludes the application of the exemption under 
subheading 9802.00.80, HTSUSA, to that component. See 19 C.ER. §10.16(c). 

In this case, the imported fishing flies will be eligible for the partial duty exemption avail- 
able under HTSUSA subheading 9802.00.80. From the facts submitted, the feathers and 
thread are finished products of the U.S. which are exported for acceptable assembly opera- 
tions with other components. The cutting to length of the feathers and the trimming opera- 
tions are considered work incidental to the assembly process and are not further 
fabrication. See section 10.16(b)(4) (trimming, filing, or cutting off small amounts of excess 
materials is an example of an operation incidental to assembly). The U.S. components do 
not lose their physical identity in the assembly operation and it appears from a description 
of the foreign operation that the U.S. components are not otherwise advanced in value or 
improved in condition except by being assembled and certain operations incidental to the 
assembly operation. 

On the basis of the information presented, the fishing flies will be eligible for the partial 
duty exemption under subheading 9802.00.80, HTSUSA, when imported into the US., 
upon compliance with the documentary requirements of 19 C.F-R. 10.24. Allowances in 
duty will be permitted and predicated on the cost or value ofthe U.S. origin chicken feathers 
and the thread, F.O.B. the US. port of exportation. Under 9802.00.80, HTSUSA, the FO.B. 
value should included the purchase price—or if not purchased, the cost to acquire or 
manufacture the components and the costs of freight and insurance incurred up tothetime 
of the arrival of the components at the port of exportation. In the case of the U.S. manufac- 
tured components here, we understand this F.0.B. value to include the cost of domestic pro- 
duction of the feathers and the cost to “UFM” of purchasing the U.S. origin thread from its 
USS. vendors. Proposed production averaging figures and the standards used to determine 
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these figures should be presented to the appropriate Customs officers at the port(s) of 
entry for their review. 


This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Tom McKenna at 212-466-5475. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 7, 1996. 


CLA-2 RR:TC:SM 559756 BLS 
Category: Classification 


Tariff No. 9802.00.80 
PorT DIRECTOR 


511 N.W. Broadway 
Portland, OR 97209 


Re: Reconsideration of NY Ruling Letter 816209; eligibility of a fishing fly for the partial 
duty exemption under subheading 9802.00.80, HTSUS. 


DEAR SIR: 


This is in reference to your memorandum dated March 20, 1996, requesting that we re- 
view NY Ruling Letter 816209 dated November 9, 1995, which held that certain fishing 
flies to be imported from abroad are eligible for the partial duty exemption under subhead- 
ing 9802.00.80, Harmonized Tariff Schedule of the United States (HTSUS). 


Facts: 


U.S.-origin chicken capes and saddles (chicken skin) and U.S.-origin thread are exported 
to Sri Lanka, Thailand, or India. At the country of assembly the feathers are plucked from 
the capes and saddles, sorted by color and size, and clipped or trimmed to aid in the assem- 
bly process. The thread and feathers are wound around a Japanese origin hook and body 
(fur, rabbit skins or deer hair) to form the completed fly. For some types of flies, a small 
amount of glue may be added to the thread after completion of the fly to make it more dura- 
ble. 

In NY Ruling Letter 816209, Customs found that the feathers and thread were finished 
products of the U.S., and that the operations performed abroad were acceptable assembly 
operations or operations incidental to assembly. See section 10.16, Customs Regulations 
(19CFR 10.16). Therefore, Customs held that an allowance in duty will be permitted under 
subheading 9802.00.80, HTSUS, based on the cost or value of the feathers and U.S.-origin 
thread, upon compliance with the documentary requirements of 19 CFR 10.24. 


Issue: 


Whether, under the facts presented, an allowance in duty is permitted under subheading 
9802.00.80, HTSUS, for the cost or value of the feathers. 


Law and Analysis: 
Subheading 9802.00.80, HTSUS, provides a partial duty exemption for 
Articles, except goods of heading 9802.00.90, 


assembled abroad in whole or in part of fabricated components, the product of the 
United States, which (a) were exported in condition ready for assembly without 
further fabrication, (b) have not lost their physical identity in such articles by 
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change in form, shape, or otherwise, and (c) have not been advanced in value or 
improved in condition abroad except by being assembled and except by operations 
incidental to the assembly process, such as cleaning, lubricating and painting. 


All three requirements of subheading 9802.00.80, HTSUS, must be satisfied before a 
component may receive a duty allowance. An article entered under HTSUS subheading 
9802.00.80 is subject to duty upon the full value of the imported article, less the cost or val- 
ue of the U.S. components assembled therein, provided there has been compliance with the 
documentary requirements of section 10.24, Customs Regulations (19 CFR 10.24). 

Section 10.14, Customs Regulations (19 CFR 10.14(a)), states in part that: 


The components must be in condition ready for assembly without further fabrication 
at the time of their exportation from the United States to qualify for the exemption. 
Components will not lose their entitlement to the exemption by being subjected to op- 


erations incidental to the assembly either before, during or after their assembly with 
other components. 


Section 10.16(a), Customs Regulations (19 CFR 10.16(a)), provides that the assembly 
operation performed abroad may consist of any method used to join or fit together solid 
components, such as welding, soldering, riveting, force fitting, gluing, laminating, sewing 
or the use of fasteners. 

Operations incidental to the assembly process are not considered further fabrication op- 
erations, as they are of a minor nature and cannot always be provided for in advance of the 
assembly operations. See 19 CFR 10.16(b). However, any significant process, operation, or 
treatment whose primary purpose is the fabrication, completion, physical or chemical im- 
provement of a component precludes the application of the exemption under subheading 
9802.00.80, HTSUSA, to that component. See 19 CFR 10.16(c). 

In the instant case, the feathers are hand-plucked from the chicken capes and saddles in 
the foreign country before assembly with the other components. The primary purpose of 
this process is completion of the feather component prior to assembly with the hook, thread 
and other materials. In our opinion, this pre-assembly operation is a significant process 
which is not incidental to the assembly operation, but constitutes a finishing step in fab- 
rication of the component, i.e., feathers. As a result, a duty allowance may not be granted 
upon importation of the fishing flies for the cost or value of the feathers. However, since the 
thread isa fully fabricated component of the US. at the time of exportation, an allowance in 


duty may be granted for the cost or value of this component, upon compliance with the doc- 
umentary requirements of 19 CFR 10.24. 


Holding: 


Chicken feathers used in making fishing flies abroad are not in condition ready for as- 
sembly without further fabrication when exported to Sri Lanka, Thailand, or India, since 
the feathers must be hand-plucked in the foreign country prior to assembly. Therefore, no 
allowance in duty may be made for the cost or value of the feathers under subheading 
9802.00.80, HTSUS. However, an allowance in duty may be made under this tariff provi- 
sion for the cost or value of the U.S.-origin thread, provided the documentary requirements 
of 19 CFR 10.24 are satisfied. NY Ruling Letter 816209 is modified accordingly. 

SANDRA L. GETHERS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:SM 561608 BLS 
Category: Classification 


Tariff No. 9802.00.80 
Port DIRECTOR 


§11 N.W. Broadway 
Portland, OR 97209 


Re: Modification of HRL 559756; eligibility of fishing flies for the partial duty exemption 
under heading 9802.00.80, HTSUS; NY 816209; 19 CFR 10.14; 19 CFR 10.16; Ump- 
qua Feather Merchants, Inc. v. United States. 


DEAR SIR: 

This is in reference to a letter dated December 28, 1999, from counsel on behalf of Ump- 
qua Feather Merchants, Inc., requesting that Headquarters Ruling Letter (HRL) 559756 
dated August 7, 1996 (which was addressed to your office), be revoked or modified in light of 
the stipulated judgement in Umpqua Feather Merchants, Inc. v. United States (Court of In- 
ternational Trade Case No. 98-01-00075). 


Facts: 


U.S.-origin chicken capes and saddles (chicken skin) and U.S.-origin thread are exported 
to Sri Lanka, Thailand, or India. In the country of assembly, the feathers are plucked from 
the capes and saddles, sorted by color and size, and clipped or trimmed to aid in the assem- 
bly process. The thread and feathers are wound around a Japanese origin hook and body 
(fur, rabbit skins or deer hair) and assembled in that manner to form the completed fly. For 


some types of flies, a small amount of glue may be added to the thread after completion of 
the fly to make it more durable. 


Issue: 


Whether, under the facts presented, an allowance in duty is warranted under subheading 


9802.00.80, Harmonized Tariff Schedule of the United States (HTSUS), for the cost or val- 
ue of the feathers. 


Law and Analysis: 
Subheading 9802.00.80, HTSUS, provides a partial duty exemption for: 


Articles, except goods of heading 9802.00.90, assembled abroad in whole or in part of 
fabricated components, the ronan of the United States, which (a) were exported in 
condition ready for assembly without further fabrication, (b) have not lost their physi- 
cal identity in such articles by change in form, shape, or otherwise, and (c) have not 
been advanced in value or improved in condition abroad except by being assembled and 


except by operations incidental to the assembly process, such as cleaning, lubricating 
and painting. 


All three requirements of subheading 9802.00.80, HTSUS, must be satisfied before a 
component may receive a duty allowance. An article entered under HTSUS subheading 
9802.00.80 is subject to duty upon the full value of the imported article, less the cost or val- 
ue of the U.S. components assembled therein, provided there has been compliance with the 
documentary requirements of section 10.24, Customs Regulations (19 CFR 10.24). 

Section 10.14, Customs Regulations (19 CFR 10.14(a)), states in part that: 


The components must be in condition ready for assembly without further fabrication 
at the time of their exportation from the United States to qualify for the exemption. 
Components will not lose their entitlement to the exemption by being subjected to op- 
erations incidental to the assembly either before, during or after their assembly with 
other components. 


Section 10.16(a), Customs Regulations (19 CFR 10.16(a)), provides that the assembly 
operation performed abroad may consist of any method used to join or fit together solid 
components, such as welding, soldering, riveting, force fitting, gluing, laminating, sewing 
or the use of fasteners. Operations incidental to the assembly process are not considered 
further fabrication operations, as they are ofa minor nature and cannot always be provided 
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for in advance of the assembly operations. See 19 CFR 10.16(b). However, any significant 
process operation, or treatment whose primary purpose is the fabrication, completion, 
physical or chemical improvement of acomponent precludes the application of the exemp- 
tion under subheading 9802.00.80, HTSUS, to that component. See 19 CFR 10.16(c). 


NY 816209 


In NY 816209 dated November 9, 1995, Customs found that a duty allowance may be 
granted under subheading 9802.00.80, HTSUS, for the cost or value of the feathers and of 


the U.S.-origin thread, upon compliance with the documentary requirements of 19 CFR 
10.24. 


HRL 559756—Modification of NY 816209 


By memorandum dated March 20, 1996, your office requested that we review NY 816209. 
Upon reconsideration, we disallowed the duty allowance for the feathers. In HRL 559756 
we stated that the pre-assembly operation of plucking the feathers from the chicken capes 
and saddles abroad was a significant process which was not incidental to the assembly op- 
eration, but constituted a finishing step in the fabrication of the feather components. 
Therefore, we modified NY 816209 and held that the feathers were not eligible for the duty 
allowance under subheading 9802.00.80, HTSUS. (We affirmed NY 816209 to the extent 
that the decision held that the fishing flies were eligible for a duty allowance based on the 
cost or value of the fully fabricated U.S.-origin thread.) 


Umpqua Feather Merchants, Inc., v. United States 


On March 23, 1999, the parties in Umpqua Feather Merchants, Inc., v. United States 
(Court of International Trade Case No. 98-01-00075), agreed to a stipulated judgement in 
favor of plaintiff, permitting a duty allowance under subheading 9802.00.80, HTSUS, for 
the cost or value of chicken feather components under circumstances very similar to those 


in NY 816209. The entries subject to the court case were re-liquidated in accordance with 
the stipulated judgement. 


Customs Action 


In view of the stipulated judgement in Umpqua Feather Merchants, and, after further 
consideration of this issue, Customs has decided that the decision in HRL 559756 to deny a 
duty allowance to the chicken feather components is in error. Accordingly, HRL 559756 is 


modified to permit a duty allowance under subheading 9802.00.80, HTSUS, for the cost or 
value of the chicken feathers. 


Holding: 


Chicken feather components used in making fishing flies abroad are fully fabricated and 
in condition ready for assembly when exported to Sri Lanka, Thailand, or India. 

Therefore, based on the facts of this case, an allowance in duty will be permitted under 
subheading 9802.00.80, HTSUS, for the cost or value of the feather components, provided 
the documentary requirements of 19 CFR 10.24 are satisfied. As a result, HRL 559756 is 
hereby modified. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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